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MANAGING NATURAL RESOURCES
IN A FEDERAL STATE
J.Owen Saunders, ed.
Toronto: Carswell. 1986.
Pp. 336, $62.50.
"If governments have been tested in any area of policy in the last
decade, it is in their ability to manage resources." Thus the scenario is
set on page one of this book. Why does resource management pose unique
problems for federalism? A total of twenty authors provide a comparative
look at this question in the federal states of Australia, Canada, and the
United States. They focus principally on energy, water resources, and the
environment.
Why does the management of these resources pose special problems
in the federal context? The short answer is that management is made
difficult by the multiplicity of competing jurisdictions. More specifically,
J. Owen Saunders responds that the answer:
[l]ies in the crucial placement of natural resources in the constitutional
ordering . . .it is not surprising that under most federal systems

management of natural resources is regarded as a matter in which
the regional level government has an important stake. Quite simply
it is at that level most of the direct impacts of resource development
will be felt ...one almost inevitably confronts federal regional

tensions. (page 1)
These tensions are well illustrated by Ralph Johnson in his discussion
of the multi-state management of rivers in the United States and Barry
Barton's discussion of the management of interprovincial water resources
in Canada. Professor Johnson looks principally at the compact experience
on the Colorado and Delaware rivers. Barry Barton examines the Mackenzie River Basin, the Prairie Provinces Water Agreement, and the Lake
of the Woods. Johnson points out fundamental differences between the
two countries. In the United States, the Supreme Court has original
jurisdiction to resolve disputes between states. In Canada, the Supreme
Court has no such original jurisdiction over interprovincial disputes. In
the United States, Congress, under the commerce clause of the Constitution, has virtual unlimited power to legislate over water resources and
to preempt inconsistent state law. The federal Parliament in Canada has
no such broad powers. These fundamental differences provide contrasting
legal environments in the two nations.
Barry Barton emphasizes that a "main feature" (p. 236) is that "almost
nothing can be said with certainty about interprovincial rights to water
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resources. There is no constitutional provision for water disputes, or
indeed for any kind of interprovincial or federal-provincial disputes."
(p. 236)
Perhaps the best example of cooperative handling of interprovincial
water problems is the Prairie Provinces Water Agreement of 1969, the
key principle being the apportionment of the waters between the provinces. This agreement "has forestalled disputes which would very likely
have escalated. . . ." The main reason for this success seems to be that
each province was left with its apportionment "to manage . . . as it sees
fit. The intrusion into the province's jurisdiction is thus minimized."
(p. 240)
There are a number of interprovincial river disputes simmering, such
as between Alberta and British Columbia, and Alberta and Saskatchewan.
The discussions "have ground to a halt" in the Alberta-British Columbia
case. "The upstream jurisdiction has nothing to lose from delay and until
the downstream interests find a way to exert pressure on it. . . . No
government can be seen to be giving away its jurisdiction over natural
resources by signing an unsatisfactory agreement on water resources."
(p. 247) These insights at the very least ring familiar chords to anyone
dealing with water issues in any federal or international context.
At the international level, the extent and variety of agreements between
the Canadian provinces and state governments in the United States is
striking. Hundreds of such agreements exist ranging from fish and wildlife
to the New York-Quebec Agreement on Acid Precipitation. They range
from very formal agreements to exchanges of notes between department
officials. Owen Saunders concludes that these state-province agreements
have played a "significant role" and "have provided the flexibility to
embrace a wide spectrum of arrangements." Nonetheless, the caveat has
to be noted that their usefulness is restricted by doubts regarding their
legal enforceability. (p. 277)
At the more formal, nation to nation, level the United States and Canada
have signed water treaties ranging from the Boundary Waters Treaty of
1909 to the Columbia River Treaty of 1961. However, the Canadian
constitution "is strikingly silent on the respective powers of federal and
provincial governments in international relations." (p. 268) This fact "has
provided both a headache for successive federal governments . . . and a
fertile ground for research for several generations of Canadian legal scholars." (Id.)
For example, to the embarassment of the Canadian government, after
the signing of the Columbia River Treaty, the Premier of British Columbia
announced that several provisions were unacceptable. The federal government therefore acceded to British Columbia's objections, and had to
then negotiate a protocol to the treaty with the United States. If the
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Canadian government had been unable to follow through with its commitments under the treaty, it would have been placed in an "awkward
position," to say the least. (p. 279)
These contrasts and comparisons, combined with a discussion of the
River Murray Commission in Australia, are illuminating at a time when
interstate water issues are growing in intensity in the United States.
Increasing demands for water in the western states are going to continue
to raise fundamental questions of how best to manage interstate waters.
(See 25 NAT. RES. J. 863 (1985).)
The discussion of federalism and resource management goes beyond
water resources and looks at federal state relationships in environmental
management and energy development. The contrasts between the federalprovincial and federal-state relations in Canada and the United States
provide a fascinating comparison. Alastair Lucas examines the "Harmonization" of federal and provincial policies, and James Hoffman and
George Coggins analyze the federal-state partnership.
This book comes at a time when the search for mechanisms to accommodate federal and regional objectives is of growing importance. The
book provides a range of possibilities in three different federations. It
helps us rise above the myopia of our own provincial and national concerns
by demonstrating that, although there are a myriad of legal and political
differences, the issues are in fact similar, and the results often alike.
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